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INTRODUCTION 

1. In terms of section 2(4) of the Prevention of Organised Crime Act No 121 

of 1998 (“POCA”), a person shall only be charged with committing an offence 

contemplated in section 2(1) of POCA (which relates to racketeering activities) 

if a prosecution is authorised in writing by the National Director of Public 

Prosecutions.  

2. On 17 August 2012, the First Respondent (The Acting National Director of 

Public Prosecutions) took decisions to authorise the prosecution of the 

Applicant on charges of contravening sections 2(1)(e) and 2(1)(f) of POCA 

(“the decisions”).1  

3. Subsequent to the decisions being taken by her, the First Respondent, 

alternatively, the Second Respondent took a decision or decisions to 

prosecute the Applicant on charges of: 

3.1. a contravention of section 2(1)(f) of POCA (managing an enterprise 

through a pattern of racketeering activity);2 

3.2. a contravention of section 2(1)(e) of POCA (participating in the 

conduct of an enterprise through a pattern of racketeering activity);3 

3.3. murder (two counts);4 

                                            
1 “A1” and “A2”, Vol. 1, pages 55 and 56 of the papers.   
2 Count 1 of the Indictment, Vol.1, page 60. 
3 Count 3, Vol. 1, page 61. 
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3.4. unlawful possession of a firearm;5 

3.5. unlawful possession of ammunition;6 

3.6. defeating or obstructing the course of justice.7 

4. In this application the Applicant seeks orders: 8 

4.1. declaring each of the decisions taken inconsistent with the 

Constitution of the Republic of South Africa, 1996 (“the Constitution”) 

and invalid; 

4.2. reviewing and setting aside the decisions; 

4.3. interdicting the First Respondent and her successors from 

authorising the prosecution of the Applicant on any charge referred 

to in section 2(1) of POCA unless and until facts under oath 

implicating the Applicant in the commission of such offences and 

justifying such prosecution are placed before the First Respondent or 

her successors by an official or officials whose duty it is to place 

such facts before them; 

4.4. directing the First Respondent and any other Respondent who 

opposes the application to pay the Applicant’s costs of suit, such 

______________________ 
4 Counts 8 and 9 of the Indictment, Vol. 1, page 62. 
5 Count 10, Vol. 1, page 62. 
6 Count 11, Vol. 1, page 62. 
7 Count 12 of the Indictment, Vol. 1, page 63. 
8 Notice of Motion, Vol. 1, pages 3 to 5. 
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costs to include the costs consequent upon the employment of two 

counsel. 

5. It is necessary to point out that the orders sought, which relate to the review 

and setting aside of decisions to authorise the Applicant’s prosecution and the 

decision(s) to prosecute him, are not sought under or pursuant to the 

provisions of the Promotion of Administrative Justice Act No 3 of 2000 

(“PAJA”). 

6. The orders are sought on the basis of the illegality of the impugned decisions 

and their inconsistency with the provisions of the Constitution. 

7. These heads of argument are divided into the following Chapters: 

7.1. The jurisdiction of this Court to determine this matter; 

7.2. The timing of this application; 

7.3. The Constitution and the rule of law; 

7.4. The legal framework; 

7.5. The determination of the factual matrix; 

7.6. The facts in casu; and 

7.7. a conclusion and remedy. 
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THIS COURT HAS JURISDICTION 

8. The First and Second Respondents contend that this Court does not have 

jurisdiction to hear this matter since the decisions sought to be impugned 

were made in Pretoria and all the Respondents are based in Pretoria and 

Johannesburg.9   

9. The decisions sought to be impugned gave rise to the Applicant being indicted 

in this Court10 and have affected the rights of the Applicant within this 

Honourable Court’s jurisdiction.11 

10. The First and Second Respondents have elected this Court as the forum to 

determine all matters pertaining to the criminal trial for which the Applicant 

has been indicted and matters incidental to such criminal trial.  The decisions 

pertain directly to the criminal trial in this Court’s jurisdiction and are incidental 

to it. 

To require a person accused standing trial in jurisdiction X to be required to 

approach another jurisdiction in respect of relief incidental to his trial is unfair 

and prejudicial.  There is no precedent for such a proposition and it falls to be 

rejected. 

11. It is thus submitted that there is no merit in the Respondent’s jurisdiction point. 

                                            
9   Jiba, Vol. 2, paras 7 to 12, pages 286 and 287.  
10  Indictment, “B”, Vol. 1, page 57. 
11 Magingxa v National Commissioner, SA Police Service 2003 (4) SA 101 (Tk HC).  Although 

PAJA is not directly relied on in this application, it bears noting that section 1 of PAJA refers to the 
court to include where the adverse effect of the administrative action was, is, or will be 
experienced. 
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THE TIMING OF THIS APPLICATION 

12. The First and Second Respondents wrongly contend that this application is 

premature12 because: 

12.1. there are no special distinguishing features in this matter that 

justifies pre-trial interference by any Court;  

12.2. the Constitution protects the right to a fair trial including the right to 

challenge evidence during a trial; 

12.3. the Applicant will be afforded sufficient redress by the trial Court; and 

12.4. the trial Court will be in the best possible position to pronounce on all 

the Applicant’s grievances.13 

13. It is submitted that it is fundamentally wrong to equate any of the Applicant’s 

complaints in this application with his right to a fair criminal trial in this Court. 

14. The Applicant’s complaint is not that his right to a fair trial has or is being 

impaired. His complaint is that:  

14.1. the decisions are arbitrary and irrational and that such irrationality 

offends the principle of legality and the rule of law, which does not 

merely serve as a pervasive value informing the interpretation of 

                                            
12 Jiba, Vol. 2, para 58, page 308. 
13 Jiba, Vol. 2, para 57, pages 307 – 308.  
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constitutional clauses, but also serves as a self-standing justiciable 

and enforceable claim;14 and  

14.2. his right to dignity is impaired merely by having to face a prosecution 

where there are no facts to support a rational decision to authorise 

his prosecution and to indict him in the first place. 

15. The Applicant’s criminal trial differs from the usual criminal prosecution in that 

an additional jurisdictional requirement exists at least insofar as the 

Applicant’s prosecution on racketeering activities. These are the requirements 

set out in section 2(4) of POCA. 

16. The Applicant has the right to challenge the decision making process which 

preceded the issuing of the section 2(4) authorisations and the indictment and 

is obliged to contest such decisions in the form of a substantive application.15 

17. It is submitted that it is impractical, unfair to the Applicant and unfair to the 

other accused who have been indicted with the Applicant, to defer this 

application to the commencement of the criminal trial. By then substantial 

efforts would have been expended (and costs incurred) to prepare for trial and 

to retain attorneys and advocates for trial.  

                                            
14 Constitutional Law of South Africa, Second Edition, Woolman et al, Juta, Volume 1, 

11-2 and 11-3. See also Dawood And Another v Minister of Home Affairs and Others; 
Shalabi and Another v Minister of Home Affairs and Others; Thomas and Another v 
Minister of Home Affairs and Others 2000 (3) SA 936 (CC) at [35], 961 - 962. 

15 S v Chao and Others 2009 (1) SACR 479 (C) (“S v Chao”) at [57], 493F; S v De Vries 2008 (4) 
SA 441 (C) (“S v De Vries”) at [19], 447H. 
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18. It is likely that the criminal trial will not proceed on the dates set down for, in 

the event of the Applicant being successful in this challenge. 

THE CONSTITUTION AND THE RULE OF LAW 

19. The rule of law is a foundational value of the Constitution.16  

20. The Constitution is the supreme law of the Republic; law or conduct 

inconsistent with it is invalid, and the obligations imposed by it must be 

fulfilled.17 

21. The doctrine of legality is an incident of the rule of law and the exercise of all 

public power is required to comply with the Constitution and therefore with the 

doctrine of legality. The exercise of all public power, such as the issuing of a 

section 2(4) authorisation is thus subject to Constitutional control.18 

22. Chaskalson P expressed thus in Pharmaceutical Manufacturers Association: 

“It is a requirement of the rule of law that the exercise of public power 

by the Executive and other functionaries should not be arbitrary. 

Decisions must be rationally related to the purpose for which the power 

was given, otherwise they are in effect arbitrary and inconsistent with 

this requirement. It follows that in order to pass constitutional scrutiny 

the exercise of public power by the Executive and other functionaries 

                                            
16 Section 1(c) of the Constitution. 
17 Section 2 of the Constitution. 
18 Pharmaceutical Manufacturers Association of SA and Another: In Re Ex Parte President of 

the Republic of South Africa and Others 2000 (2) SA 674 (CC) (“Pharmaceutical Manufacturers 
Association”) at [20], 687I; Affordable Medicines Trust v Minister of Health 2006 (3) SA 247 
(CC) at [48] and [49], 272B – E. 
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must, at least, comply with this requirement. If it does not, it falls short 

of the standards demanded by our Constitution for such action.” 

23. Yacoob ADCJ held as follows in Democratic Alliance v President of the 

 Republic of South Africa and Others 2013 (1) SA 248 (CC)19: 

“The conclusion that the process must also be rational in that it must be 

rationally related to the achievement of the purpose for which the 

power is conferred, is inescapable and an inevitable consequence of 

the understanding that rationality review is an evaluation of the 

relationship between means and ends. The means for achieving the 

purpose for which the power was conferred must include everything 

that is done to achieve the purpose. Not only the decision employed to 

achieve the purpose, but also everything done in the process of taking 

that decision, constitutes means towards the attainment of the purpose 

for which the power was conferred.”20 

24. If, in the circumstances of a matter, if there is a failure to take into account 

relevant material that failure would constitute part of the means to achieve the 

purpose for which the power was conferred. If that failure had an impact on 

the rationality of the entire process, then the final decision may be rendered 

irrational and invalid by the irrationality of the process as a whole.21 

                                            
19 Hereinafter referred to as “DA v President of the RSA”. See also Minister of Home Affairs v 

Scalabrini Centre, Cape Town (735/12 & 360/13) [2013] ZASCA 134 (27 September 2013) at 
[64] to [69]. See also Freedom Under Law v The National Director of Public Prosecutions and 
Others, Case No 26912/12, North Gauteng High Court [2013] ZAGPPHC 270, 23 September 
2013 and National Director of Public Prosecutions v Zuma 2009 (2) SA 277 (SCA). 

20 At [36], 271A – C.  
21 DA v President of the RSA, [39], 272D – F. 
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25. In order to give effect to the supremacy of the Constitution, Courts must 

declare any law or conduct that it inconsistent with the Constitution to be 

invalid to the extent of its inconsistency.22 

26. Thus, whilst the decisions may not be reviewable under PAJA, they cannot 

escape scrutiny merely on that basis. They:  

26.1. always remain subject to Constitutional control;  

26.2. are subject to review under the doctrine of legality;  

26.3. are subject rationality review;23 and 

26.4. must be declared invalid where the Court finds that they are 

inconsistent with the Constitution. 

THE LEGAL FRAMEWORK 

27. The objects of POCA are: 

“To introduce measures to combat organised crime, money laundering 

and criminal gang activities; to prohibit certain activities relating to 

racketeering activities; to provide for the prohibition of money 

laundering and for an obligation to report certain information; to 

criminalise certain activities associated with gangs; …” 

28. Section 1 of POCA defines a “pattern of racketeering” as: 

                                            
22 Section 172(1)(a) of the Constitution. 
23 S v Chao, supra, at [24] to [28], 486E – 487B.  
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“the planned, ongoing, continuous or repeated participation or 

involvement in any offence referred to in Schedule 1 and includes at 

least two offences referred to in Schedule 1, of which one of the 

offences occurred after the commencement of this Act and the last 

offence occurred within 10 years (excluding any period of 

imprisonment) after the commission of such prior offence referred to in 

Schedule 1”. 

29. An enterprise is defined as: 

“includes any individual, partnership, corporation, association, or other 

juristic person or legal entity, and any union or group of individuals 

associated in fact, although not a juristic person or legal entity”. 

30. Section 2(1)(e) and (f) provide: 

  “Any person who- 

(e) whilst managing or employed by or associated with any 

enterprise, conducts or participates in the conduct, directly or 

indirectly, of such enterprise’s affairs through a pattern of 

racketeering activity; 

(f) manages the operation or activities of an enterprise and who 

knows or ought reasonably to have known that any person, 

whilst employed by or associated with that enterprise, conducts 

or participates in the conduct, directly or indirectly, of such 

enterprise’s affairs through a pattern of racketeering activity; 

within the Republic or elsewhere, shall be guilty of an offence.” 

31. According to section 2(4): 
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“A person shall only be charged with committing an offence 

contemplated in subsection (1) if a prosecution is authorised in writing 

by the National Director.”  (Emphasis added). 

32. No prosecution of the offences contemplated in section 2(1), can be instituted 

without the written authorisation of the NDPP (the First Respondent in casu).24 

33. A variety of other offences are contemplated in chapter 3 and 4 of POCA. No 

written authorisation is required before a prosecution can be instituted in 

respect of those offences. 

34. It is submitted that section 2(1) was singled out for special treatment due to 

the wide net that is cast by its provisions and the risk of abuse thereof. It is for 

that reason that the NDPP must authorise a prosecution (in order to avoid 

abuse) after having applied his or her mind to the facts at hand. 

35. In De Vries and others v S [2012] 1 All SA 13 (SCA), the Supreme Court of 

Appeal acknowledged that POCA was modelled on the so-called “RICO” 

statute of the United States of America and that jurisprudence of the United 

States is of considerable assistance in POCA matters.25 

36. The Manual for Federal Prosecutors, prepared by the staff of the Organized 

Crime and Racketeering Section, U.S. Department of Justice26 requires that 

                                            
24 S v Chao, supra, [25], 486F. 
25 At [42] and [43], page 29. 
26 Fifth Revised Edition, October 2009. 
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no RICO criminal indictment shall be filed without the prior approval of the 

Organized Crime and Racketeering Section of the Criminal Division.27 

37. It is stated that “these requirements are necessary to enable OCRS to carry 

out its supervisory authority over all Government uses of the RICO statute, to 

provide assistance to Government attorneys, and to promote consistent, 

uniform interpretations of the RICO statute.”28 

38. It is submitted that, in casu, the First Respondent had to carry out a 

supervisory function to promote consistent and uniform interpretation of 

POCA.  It is submitted that it is axiomatic that the First Respondent (or 

whosoever holds office of National Director of Public Prosecutions) is required 

to act as a safeguard to ensure that the provisions of section 2(1) of POCA 

are not incorrectly or inappropriately applied or abused. 

39. It is not suggested that it was necessary for the First Respondent to have read 

the contents of the entire docket, but she equally could not without further ado 

have allowed others to inform her that this is an appropriate matter in which to 

authorise the Applicant’s prosecution under section 2(1)(e) and (f), for in such 

case she would have impermissibly abdicated her decision-making powers to 

others. 

                                            
27 Page 17 of the Manual. 
28 Page 18 of the Manual. 
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40. Where a particular power is vested in a particular functionary, that functionary 

himself must exercise that power.29 

41. In S v De Vries30, Bozalek J held as follows: 

“In my view, these remarks apply equally to the situation in which the 

NDPP finds himself in considering requests for POCA authorisations. 

In reading a letter summarising the form and content of the charge-

sheet, setting out a detailed background to the charges and 

summarising the evidence, the NDPP followed reasonable procedures 

and methods in arriving at his decision.” 

42. It is not clear what process was followed in casu as the First Respondent 

declined to furnish a record. 

THE DETERMINATION OF THE FACTUAL MATRIX 

40. The Tantoush doctrine31 is to the effect although a respondent strictly 

speaking has no entitlement to respond to averments made in a replying 

affidavit, if the allegations contained in the reply are untrue, or if an adequate 

explanation were possible, leave of the court could and should have been 

sought to answer them.32 

                                            
29 See President of the Republic of South Africa v South African Rugby Football Union 2001 (1) 

SA 1 (CC) at para [41]. 
30 Supra at [28], 450H. 
31 Tantoush v Refugee Appeal Board and Others 2008 (1) SA 232 (T), at [51] and [71]. 
32 Premier of the Western Cape Province v Acting Chairperson: Judicial Service 

Commission and Others 2010 (5) SA 634 (WCC), at [18]; Pretoria Portland Cement 
Co Ltd v Competition Commissioner 2003 (2) SA 385 (SCA) (“PPC”), para 63; Da 
Mata v Otto NO 1972 (3) SA 858 (A), at 868G-869E; Thint (Pty) Ltd v NDPP: Zuma v 
NDPP 2008 (2) SACR 421 (CC), at para 325 and footnote 112 (Ngcobo J, dissenting); 
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41. The Tantoush doctrine was applied by the SCA (per Schutz JA) in PPC, 

where he stated at paragraph [63]:  

“........In his replying affidavit Gommersall stated that the book kept at 

the entrance gate reflected that at 12:40 Simelane had signed and 

stated in the Whom Visited column, ‘MD’.  Gommersall added that it 

was simply untrue for Simelane to have said that he intended visiting 

the managing director.  And we know from one of the Commission’s 

witnesses that the meeting in the car park was pre-arranged.  Now it is 

true that Simelane had no right or duty to answer this allegation, made 

in reply, but I would have expected him to offer to do so if 

Gommersall’s imputation of dishonesty were false.” (emphasis added) 

42. It is submitted that a determination of the factual matrix in casu requires 

careful consideration, and in particular, analysis of what the Respondents 

could and should have dealt with in the Applicant’s replying affidavit, but did 

not. 

THE FACTS 

43. The history of the Applicant’s involvement in the SAPS and the events that led 

to his suspension are not in issue. 

44. Three separate topics will be dealt with under this heading, namely:  

44.1. the contents of the dockets; 

______________________ 
Sigaba v Minister of Defence and Police and Another 1980 (3) SA 535 (TkSc), at 
550F. 



Page 16 

 

44.2. the new statements relied upon by the First and Second 

Respondents; and 

44.3. other information. 

45. It is unfortunate that the First Respondent adopted the stance (as set out in 

her answering affidavit) that she does “not intend to detail all of the 

information that was placed before me prior to me making the decisions in 

issue.”33 

46. There may thus be other information available to the First Respondent (which 

may well be exculpatory of the Applicant), which she has chosen not to 

disclose. It is unlikely in the extreme that she would have elected to withhold 

incriminating information in the context of this application.  Why would she 

have? 

THE CONTENTS OF THE DOCKETS 

47. It is common cause (the Respondents do not deny) that:  

47.1. the Applicant was provided with copies of the contents of 23 dockets, 

which contain the statements and evidence in relation to the 

predicate offences listed in the indictment;34 and 

                                            
33 Jiba, Vol. 2, para 21, page 291. 
34 Booysen, Vol. 1, paras 43 to 45, page 26; Jiba, Vol. 2, para 28, page 296. 
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47.2. the documents listed in a handwritten document35 had not been 

received by the Applicant by the time this application was 

launched.36 

48. The Applicant contends that the contents of the dockets (sans the documents 

listed in “M”) do not contain any information that could have justified the 

decision to authorise his prosecution37 and that the sole references to him in 

the statements of some 290 state witnesses are that: 

48.1. he was noticed at the scene of a shooting, after the event;38 and 

48.2. he arrived on the scene of a shooting, after the event.39  

49. The First and Second Respondents’ response to Applicant’s contentions is 

particularly unhelpful.  They:  

49.1. rely on the very documents which were not in his possession  when 

the application was launched (as much is common cause) to “deny 

that what the Applicant read did not justify my decision to prosecute 

him”;40 and 

49.2. almost absurdly, contend that on his own version, there is reference 

to him in statements in the First Respondent’s possession (“R”, “P” 

                                            
35 “M”, Vol. 1, page 231. 
36 Booysen, Vol. 1, paras 47 to 49, page 27; Jiba, Vol. 2, para 30, page 296. 
37 Booysen, Vol. 1, para 50, page 28. 
38 Booysen, Vol. 1, para 58, page 31; “R”, Vol. 2, page 248 
39 Booysen, “P”, Vol. 1, page 242; “Q”, Vol. 1, pages 246 – 247. 
40 Jiba, Vol. 2, para 31, page 297.  



Page 18 

 

and “Q”)41 as if such mere reference provides the necessary 

rationale to authorise his prosecution. 

50. It is submitted that the First and Second Respondents’ contentions lead to the 

inescapable conclusion that “R”, “P” and “Q” were indeed the only statements 

in the dockets in which reference was made to the Applicant and that 

unfortunately for them, the references to him were to the limited and 

exculpatory extent as contended for by the Applicant.  

51. In any event, even if regard is had to the “new” statements, the application 

falls to be granted. 

THE NEW STATEMENTS 

51. The First and Second Respondents accordingly can only rely upon four 

statements42, made by: 

51.1. Colonel Rajendran Sanjeevi Aiyer (“NJ2”43 and “NJ4”44);  

51.2. Aris Danikas (“NJ3”45); and 

51.3. Mr Ndlondlo (“NJ5”46). 

                                            
41 Jiba, Vol. 2, para 34.2, page 299. 
42 Jiba, Vol. 2, para 17, page 290. 
43 319. 
44 329. 
45 323. 
46 451. 
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52. The existence of these statements only came to light after this application was 

launched, notwithstanding the First Respondent’s contentions that she 

considered them before she made the decisions to authorise the Applicant’s 

prosecution. 

53. The Applicant’s complaints and contentions regarding the statements fall into 

two categories: 

53.1. The new statements, on face value, do not provide evidential 

material which could or ought to have been considered sufficient by 

the First Respondent to authorise his prosecution; 

53.2. The Applicant contends that the new statements were not before the 

First Respondent when she made the impugned decisions. 

The statements are insufficient 

54. The statements of Aiyer (“NJ2” and “NJ4”)47 amount to nothing other than 

“office politics” and do not provide any basis for the decisions to authorise the 

prosecution of the Applicant on charges of racketeering activities. 

55. The statement of Danikas (“NJ3”)48 cannot be classified as a “statement” to 

begin with for the following reasons: 

55.1. It is not signed by Danikas; 

                                            
47 Vol. 2, pages 319 to 322 and 329 to 334, respectively. 
48 Vol. 2, pages 323 to 328. 
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55.2. It is not dated; 

55.3. It bears no manuscript markings of any sort to link it to Danikas and 

cannot be ascribed to Danikas in the circumstances of this matter;49 

55.4. Even if “NJ3” can be ascribed to Danikas, its contents do not relate 

to the period and events covered by the indictment (but for one 

event, which does not even relate to the Applicant). 

56. The statement of Ndlondlo (“NJ5”)50, apart from being replete with hearsay 

and double hearsay, also does not implicate the Applicant in any of the 

offences for which he has been indicted.  

57. It is common cause that the First Respondent was bound by the policy 

directives issued pursuant to the provisions of section 21 of the National 

Prosecuting Authority Act No 32 of 1998 (“the NPA Act”) and that such policy 

directives, inter alia, require that: 

57.1. decisions whether or not to prosecute must be taken with care; 

57.2. in deciding whether or not to prosecute, members of the prosecuting 

authority should assess the sufficiency and admissibility of evidence 

to provide reasonable prospects of a successful prosecution.51 

                                            
49 The First Respondent referred to “information under oath” on at least four occasions in the context 

of the “new statements” – Jiba, Vol. 2, para 16, page 288; para 16.6, page 290; para 24.4, page 
293; para 43.4, page 302. 

50 Vol. 2, pages 451 to 452. 
51 Booysen, Vol. 1, paras 95 to 96.3, pages 44 and 45; Jiba, Vol. 2, para 51, page 305. 
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58. The First Respondent pertinently states that she complied with such policy 

directives.52 

59. It is apparent from the policy directives that, inter alia: 

59.1. prosecutors should probe deeper than the surface of written 

statements in borderline cases; and 

59.2. where the prospects of success are difficult to assess, prosecutors 

should consult with prospective witnesses in order to evaluate their 

reliability and consider the version or defence of an accused, before 

a decision is made; 

59.3. prosecutors should consider the admissibility, credibility, reliability 

and availability of the evidence.53 

60. It is submitted that, regard being had to the nature of the contents of the “new 

statements”, the First Respondent failed to comply with the policy directives.  

The statements were not before the First Respondent when she made the decisions 

61. The more worrying aspect to each of these statements relate to their actual 

existence by 17 August 2012 and whether the First Respondent did or could 

have taken them into account when she made her impugned decisions. 

62. By:  

                                            
52 Jiba, Vol. 2, para 54.1, page 306. 
53 Policy Manual, “BB” (commencing page 380), Vol. 2, pages 392 to 393. 
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62.1. 29 October 2012, the Second Respondent did not have the 

statements of Aiyer, Danikas and Ndlondlo in his possession;54 

62.2. 11 April 2013, the statement of Aiyer had not been completed, due 

to illness and the Second Respondent was still awaiting that 

statement;55 

62.3. 9 May 2013, the Second Respondent did not have a statement from 

Danikas and the state was attempting to secure such through the 

procedures provided by the International Co-operation in Criminal 

Matters Act No 75 of 1996;56 

62.4. “NJ4” (Aiyer’s second statement) was only deposed to on 31 August 

2012;57 

62.5. 25 September 2012, it was indicated that the prosecution team had 

not completed consultations with Aiyer.58 

63. It was in this context that the Applicant referred to the First Respondent as 

mendacious59 when she contended that she had taken these statements into 

account.  The Applicant in terms, invited her to explain how she could have 

                                            
54 Booysen, Vol. 2, para 27.1, page 353. 
55 “N”, Vol. 1, page 232; Booysen, Vol. 4, para 27.2, page 353; Jiba, Vol. 2, para 30, page 296.  
56 Booysen, Vol. 2, para 23, page 352. 
57 Vol. 2, page 334. 
58 “AA”, Vol. 2, page 379. 
59 355, para 30.2. 
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taken information (under oath on her version) into account which objectively 

did not exist when she made the decisions.60 

64. The First Respondent has elected not to accept the invitation and it is 

submitted that application of the Tantoush doctrine leads to the inescapable 

conclusion that the Applicant is correct in his assertions in this regard.  Why 

has the First Respondent effectively ignored the serious imputation against 

her made in the replying affidavit on 2 August 2013?  Because the Applicant 

is correct in his criticism of the First Respondent. 

OTHER INFORMATION 

65. The First and Second Respondents contend that the unlawful killing of 

suspects/civilians were motivated in certain instances by the Applicant’s and 

members of his Unit’s desire to enrich themselves.61 

66. Apart from the fact that they provide no factual basis at all for the allegation or 

allege any proper factual link to the offences detailed in the indictment, the 

allegations lose sight of the fact that the Applicant had no control over the 

recommendations or the approval of such recommendations.62 

67. The First and Second Respondents further contend that an affidavit deposed 

to by the Applicant in relation to an interdict in which he “detailed” his personal 

                                            
60 355, para 30.2. 
61 Jiba, Vol. 2, para 16.7, page 290. 
62 Booysen, Vol. 2, paras 49.1 to 49.6, pages 363 and 364.  
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knowledge of taxi violence killings, is somehow relevant.63  It is submitted that 

the affidavit64 demonstrates nothing of the sort and is wholly irrelevant to the 

section 2(4) decisions that the First Respondent was required rationally to 

make.65 

CONCLUSION AND REMEDY 

68. It is submitted that the section 2(4) decisions were irrational, arbitrary and 

unlawful.  The First and/or Second Respondents had no relevant information 

before them which warranted the decisions that they made, it is submitted. 

69. It is submitted that the impugned decisions were not rationally related to the 

purpose for which the power to make such decisions were given by section 

2(4) of POCA. 

70. In the premises, the conduct of the First and/or Second Respondents in 

making the impugned decisions fell short of the standards required by the 

Constitution and is thus inconsistent with the provisions of the Constitution.  

71. This Honourable Court must declare conduct that is inconsistent with the 

Constitution to be invalid to the extent of its inconsistency.66 

                                            
63 Jiba, Vol. 2, para 31.4, page 297. 
64 “NJ6”, pages 459 to 476.  
65 Booysen, Vol. 2, para 61, pages 371 to 372. 
66  Section 172(1)(a) of the Constitution , see for example Dawood v Minister of Home Affairs 200 

(3) SA 936 (CC) at paras [59] and [60];  Mazibuko NO v Sisulu NNO 2013 (6) SA 249 (CC) at 
para [70]. 



Page 25 

 

72. The Applicant does not seek a permanent stay of the prosecution against him. 

The relief sought in paragraph 1.5 of the Notice of Motion67 only relates to 

further decisions which may eventuate in due course. It is submitted that it is 

just and equitable in the circumstances of this matter to require that facts 

under oath, actually implicating the Applicant in the commission of offences, 

be placed before the National Director of Public Prosecutions before another 

decision to authorise the prosecution of the Applicant is made.68 

73. In the premises, it is submitted that orders should be made in terms of 

paragraphs 1.1 to 1.6 of the Notice of Motion. 
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67  Vol. 1, page 4. 
68 This Court has the jurisdiction to make any order that is just and equitable by virtue of section 

172(1)(b) of the Constitution. 


